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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
DELORES DANN,
Defendant-Appellant.

NO. 44258
Bingham County Case No.
CR-2015-3330

RESPONDENT'S BRIEF

Issue
Has Dann failed to establish that the district court abused its discretion by
imposing a unified sentence of 10 years, with three years fixed, upon her guilty plea to
burglary?

Dann Has Failed To Establish That The District Court Abused Its Sentencing Discretion
Dann pled guilty to burglary and the district court imposed a unified sentence of
10 years, with three years fixed, and retained jurisdiction. (R., pp.244-47.) Dann filed a
notice of appeal timely from the judgment of conviction. (R., pp.250-52.) Following the
period of retained jurisdiction, the district court suspended Dann’s sentence and placed
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her on supervised probation for seven years. (See Bingham County case number CR2015-3330 at https://www.idcourts.us/repository/caseNumberSearch.do.)
Dann asserts her underlying sentence is excessive in light of her mental health
issues. (Appellant’s brief, pp.3-6.) The record supports the sentence imposed.
The length of a sentence is reviewed under an abuse of discretion standard
considering the defendant’s entire sentence. State v. Oliver, 144 Idaho 722, 726, 170
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)). It is presumed that the
fixed portion of the sentence will be the defendant's probable term of confinement. Id.
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)). Where a sentence is
within statutory limits, the appellant bears the burden of demonstrating that it is a clear
abuse of discretion. State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)). To carry this burden the
appellant must show that the sentence is excessive under any reasonable view of the
facts. Baker, 136 Idaho at 577, 38 P.3d at 615. A sentence is reasonable, however, if it
appears necessary to achieve the primary objective of protecting society or any of the
related sentencing goals of deterrence, rehabilitation or retribution. Id.
The maximum prison sentence for burglary is 10 years. I.C. § 18-1403. The
district court imposed a unified sentence of 10 years, with three years fixed, which falls
well within the statutory guidelines. (R., pp.244-47.) Furthermore, Dann’s underlying
sentence is reasonable in light of her refusal to accept responsibility for her crime, her
high risk to reoffend, and her history of criminal offending, substance abuse, and failing
to abide by court orders and the terms of community supervision.
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Dann has a history of disregard for the law – in the six years preceding the
instant offense, she accumulated convictions for DUI, petit theft, destruction of
evidence, willful concealment, and injury to a child. (PSI, pp.4-5. 1) During the summer
of 2014, at age 40, Dann began using methamphetamine “3-4 times weekly” while she
was pregnant. (PSI, pp.8, 10.) She also resumed her use of marijuana toward the end
of her pregnancy, reporting that she smoked it “1-2 times daily.” (PSI, p.10.) In October
2014, “Child Protection placed [Dann’s] children in [her] mother’s home due to [Dann’s]
use of drugs at the time.” (PSI, p.8.) Dann tested positive for methamphetamine “upon
delivery” of her child, served nine months in jail for injury to a child, “and then several
more months in the Fort Hall jail for child endangerment.”

(PSI, pp.5, 8.)

She

committed the instant offense shortly thereafter, in May 2015, during which she entered
the victims’ home and stole over $7,000.00 worth of their property. (Tr., p.19, Ls.15-17;
p.39, Ls.1-3.)
While this case was pending, in January 2016, the district court revoked Dann’s
“own recognizance release” and issued a warrant for Dann’s arrest because she failed
to appear for mediation and failed to keep in contact with her attorney. (R., pp.171-75.)
In March 2016, after Dann pled guilty to the instant offense, the court again released
Dann on her own recognizance. (R., pp.228-30.) Dann subsequently failed to appear
for her appointments with both the presentence investigator and the substance abuse
evaluator and, when the presentence investigator attempted to contact Dann, the phone
number “turned out to be a friend of hers, and he had not seen or heard from her for a

1

PSI page numbers correspond with the page numbers of the electronic file “PSI – 0504-2016.pdf.”
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while.” (R., pp.231-32.) The district court again issued a warrant for Dann’s arrest, and
Dann ultimately completed her presentence interview and substance abuse evaluation
while incarcerated.

(R., p.233; PSI, pp.1, 9, 24.)

The presentence investigator

determined that Dann presents a high risk to reoffend, and the substance abuse
evaluator reported that Dann “did not report sufficient enough symptoms to generate a
dependency diagnosis” and that she “does not meet criteria for treatment at this time.”
(PSI, pp.12, 35.)
Although Dann contends that her sentence is excessive in light of her mental
health issues, it is noteworthy that she was not actually diagnosed with a mental illness.
(PSI, p.25; Mental Health Evaluation, p.3. 2) The mental health evaluator noted that
Dann self-reported symptoms consistent with the “Rule Out” diagnoses of “a mood
disorder, Generalized Anxiety Disorder, and the possible existence of a stress disorder”;
however, the evaluator indicated that the “GAIN assessment and/or other resources” did
not indicate that a serious mental illness was present. (Mental Health Evaluation, p.3.)
The evaluator recommended that Dann participate in individual and/or group counseling
to address her mental health symptoms. (Mental Health Evaluation, p.4.)
At sentencing, the district court articulated its consideration of Dann’s refusal to
accept responsibility for the instant offense, and stated, “[W]hen I look at all of this and
we deal with rehabilitation, I don’t know that there’s rehabilitation that’s available until
you come to grips with what was going on.” (Tr., p.36, Ls.15-20; p.43, Ls.10-13.) The
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Page numbers of the Mental Health Evaluation correspond with the page numbers of
the electronic file “16-2524 Mental Health Exam – 08-09-16.pdf.”
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court retained jurisdiction to allow Dann the opportunity to demonstrate progress,
advising, “[R]ight now, I don’t think rehabilitation is going to work, with what I’m hearing,
and so you’re going to have to go figure some things out.” (Tr., p.44, Ls.10-20.)
The district court considered all of the relevant information and imposed a
reasonable sentence. Dann’s sentence is appropriate in light of her continued criminal
offending, her repeated failures to abide by the terms of pretrial release in this case, her
high risk to reoffend, and her unwillingness to take accountability for her crime and
resulting lack of amenability to rehabilitative programming. Given any reasonable view
of the facts, Dann has failed to establish an abuse of discretion.

Conclusion
The state respectfully requests this Court to affirm Dann’s conviction and
sentence.

DATED this 11th day of January, 2017.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 11th day of January, 2017, served a true
and correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic
copy to:
AARON J. CURRIN
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General
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